
UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF NEW YORK
________________________________________
MICHAEL SCHULMAN, )

)
Plaintiff, )

)
v. )       Civil No. 08-cv-1312-LDW-MLO

)
UNITED STATES OF AMERICA, )

)
                                       Defendant. )
UNITED STATES OF AMERICA, )

)
Counterclaim-Plaintiff, )

)
v. )       

)
MICHAEL SCHULMAN, )
DONALD REX GAY, )

)
                      Counterclaim-Defendants.                 )

UNITED STATES’ ANSWER AND COUNTERCLAIM

NOW COMES, Defendant United States of America, and hereby files its answer and

counterclaim.  

ANSWER

The United States denies each and every allegation that is not specifically admitted below

and otherwise submits the following answer to Plaintiff's complaint.

PARTIES

1. The Plaintiff, MICHAEL SCHULMAN (hereinafter "Schulman") is a citizen of

the United States and a resident of the State of New York, with his principal residence at 35

Ocean View Parkway, Southampton, New York 11968.
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ANSWER: Admit.

2. The Defendant is the United States of America.

ANSWER: Admit.

JURISDICTION AND VENUE

3.        This is a suit arising under the laws of the Internal Revenue Code for the refund of

taxes erroneously and illegally assessed and collected from the Plaintiff.

ANSWER:       The United States admits that this is a suit arising under the law of the

Internal Revenue Code, but denies that the taxes referenced in the complaint were erroneously

and illegally assessed or collected.

4. Jurisdiction is conferred upon this Court by virtue of 28 U.S.C. §1346(a)(1).

ANSWER: Admit.

5. Venue in this District is proper under 28 U.S.C. §1391(e), as the plaintiff is a

resident of this District and a substantial part of the events giving rise to this action occurred

within this District.

ANSWER: Admit.

STATEMENT OF CLAIM

6.        The tax disputed herein is withholding tax pursuant to IRC §6672 for the

period June 30, 2001 to September 30,2001.

ANSWER: The United States admits that the disputed taxes are trust fund taxes for

the tax periods ending June 30, 2001, and September 30, 2001.  The United States avers

that IRC § 6672 relates to the Trust Fund Recovery Penalty that the Plaintiff was assessed.

7.      Mr. Schulman was an employee of RX Technology, Inc. during the quarter June
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30, 2001 to September 30, 2001.

ANSWER: Admit.

8.       Mr. Schulman was not a person required to collect, truthfully account for, and

pay tax to the United States on behalf of RX Technology Inc.

ANSWER: Deny.

9. On or about October 7, 2002 Plaintiff was assessed $151,625.94 as Trust Fund

Recovery Penalty pursuant to IRC §6672 for the quarter June 30, 2001 to September 30,

2001, as a responsible officer of RX Technology, Inc. A copy of the assessment is annexed

hereto as Exhibit A.

ANSWER: Admit.

10. The assessment of $151,625.94 included payroll taxes due on the salary of Mr.

Schulman, as an employee, for the quarter in issue.

ANSWER:       The United States lacks knowledge or information sufficient to form a

belief as to the truth of the allegations as set forth in Paragraph 10.

11.        The assessment attributable to the payroll taxes of Mr. Schulman for the

quarter in issue was not more than fifteen-thousand dollars ($15,000.00).

ANSWER:      The United States lacks knowledge or information sufficient to form a

belief as to the truth of the allegations as set forth in Paragraph 11.

12.      The aforementioned fifteen-thousand dollar ($15,000.00) amount is inclusive 

of Mr. Schulman's FICA withholding tax liability for the quarter in issue, in the amount of 

two-thousand eight-hundred sixty-eight dollars and seventy-eight cents ($2,868.78), and the 
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applicable Federal Withholding tax liability for the quarter in issue, in the amount of ten-

thousand two-hundred seventy-eight dollars and seventy-eight cents ($10,278.78).

ANSWER:       The United States lacks knowledge or information sufficient to form a

belief as to the truth of the allegations as set forth in Paragraph 12.

13.        On February 6, 2007, Mr. Schulman paid fifteen-thousand dollars

($15,000.00) of the assessment made against him by mailing said check to Revenue Officer J.

Lewis, of the Internal Revenue Service (hereinafter "IRS") at 518 East Main St, Riverhead,

New York 11901.  A copy of the check and accompanying letter are annexed hereto as

Exhibit B.

ANSWER:       The United States admits that a letter was sent to Revenue Officer

Lewis on or about February 6, 2007.  Said letter purports to include a check in the amount of

$15,000.

14.        In the letter accompanying his check, Mr. Schulman's counsel requested that

the sum of $15,000 be applied to discharge the portion of the trust fund recovery penalty

related to the employment taxes of Mr. Schulman as an employee of RX Technology, Inc. for

the quarter ending September 30, 2001.

ANSWER: Admit.

15. On or about May 7, 2007, Mr. Schulman filed a Claim of Refund on Form 843

with the Internal Revenue Center located in Andover, Massachusetts to recover his payment

of fifteen-thousand dollars ($15,000.00).  A copy of the Claim of Refund, with attachments,

is annexed hereto as Exhibit C.

ANSWER: Admit.
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16.        In or about July 2007, The IRS improperly returned the February 6, 2007

check to Mr. Schulman without explanation.

ANSWER:       The United States otherwise lacks knowledge or information sufficient

to form a belief as to the truth of the allegations as set forth in Paragraph 16.

17.        On July 27, 2008, Mr. Schulman sent another check in the amount of fifteen-

thousand dollars ($15,000) to D. Montreuil of the IRS at 600 Maestri Place, New Orleans,

Louisiana 70130.  A copy of the check and accompanying letter are attached hereto as

Exhibit D.

ANSWER: Admit.

18.      Said payment fully discharged said trust fund recovery penalty for said

employee for said quarter.

ANSWER:      Deny.

19.      On September 13, 2007, Mr. Schulman filed another Claim of Refund on Form

843 for his payment of fifteen thousand dollars with the Internal Revenue Center located in

Andover, Massachusetts. A copy of the Claim for Refund is annexed hereto as Exhibit E.

ANSWER: Admit.

20.       In a letter dated October 22, 2007 the IRS acknowledged receipt of the Claim

for Refund dated September 13, 2007.  A copy of the letter is attached hereto as Exhibit F.

ANSWER: Admit.

21.       Pursuant to IRC §6532(a)(1), a Plaintiff may deem his Claim of Refund request

denied by the IRS if he has not received a response within six months of filing the refund

request.

Case 2:08-cv-01312-LDW-MLO   Document 6    Filed 07/16/08   Page 5 of 11



ANSWER: Admit.

22.       It has been more than six months since Mr. Schulman filed his Claim of Refund

with the IRS on September 13, 2007.

ANSWER: Admit.

23.      As grounds for recovery, Mr. Schulman makes the following allegations:

a. Plaintiff was not a person required to collect, truthfully account for, and

pay this tax.

b. Plaintiff did not willfully fail to collect, truthfully account for and pay

over such tax.

c. Plaintiff did not willfully attempt in any manner to evade or defeat such

tax or the payment thereof.

d. The assessment and collection of the penalties were arbitrary, discriminatory,

erroneous and illegal.

ANSWER: Deny.

24.       As further grounds for his recovery, Plaintiff incorporates by reference the

averments contained in his Claim for Refund and attachments thereto.  Exhibit E.

ANSWER:      The United States lacks knowledge or information sufficient to form a

belief as to the truth of the allegations as set forth in the first paragraph of  Exhibit E.  Further,

the United States denies the allegations set forth in the second paragraph of Exhibit E. 

25. Plaintiff is the sole owner of his claim against the Defendant and has made no

assignment of said claim.

ANSWER: The United States lacks knowledge or information sufficient to form a

Case 2:08-cv-01312-LDW-MLO   Document 6    Filed 07/16/08   Page 6 of 11



belief as to the truth of the allegations as set forth in Paragraph 25.

CLAIM FOR RELIEF

26.  By virtue of the foregoing Claims, plaintiff is entitled to a refund from the

defendant United States in the amount of $15,000.00 and for abatement of the remainder of the

$151,625.94 penalty assessed against him.

ANSWER: Deny.

27. WHEREFORE, plaintiff prays for judgment against the Defendant in the total

amount of $15,000.00 together with interest, costs, and attorneys fees and for abatement of

the remainder of the penalty assessed against him and for such further relief as the Court

deems just and equitable.

ANSWER: The United States denies that Plaintiff is entitled to the judgment he seeks. 

JURY DEMAND

28.      Plaintiff hereby demands a Trial by Jury on all issues pursuant to Federal Rule

of Civil Procedure §38(b).

ANSWER: The United States admits the Petitioner demands a jury.  The United States

is without knowledge or information sufficient to form a belief as to whether the Petitioner is

entitled to a jury.

WHEREFORE, the United States demands judgment dismissing the complaint and such other

relief as the Court deems proper.  
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COUNTERCLAIM

The United States, by its undersigned counsel, pursuant to the provisions of Section 7401

of the Internal Revenue Code (26 U.S.C.), at the direction of the Attorney General of the United

States and with the authorization of a delegate of the Secretary of the Treasury, brings this civil

action to reduce to judgment the trust fund recovery penalty assessed against Michael Schulman,

and Donald Rex Gay for failure to pay the employee taxes of RX Technology, Inc.  For its

complaint, the United States avers as follows:

1. Jurisdiction is conferred upon the district court pursuant to 28 U.S.C. §§ 1331,

1340 and 1345, and 26 U.S.C. § 7402(a). 

2. The defendant Michael Schulman resides within the jurisdiction of this court.

3.         The defendant Donald Rex Gay transacts business within the jurisdiction of this

court.

4. On or about February 25, 2005, a delegate of the Secretary of the Treasury made

an assessment against Mr. Schulman, pursuant to 26 U.S.C. § 6672, for unpaid trust fund

recovery penalties for the quarterly tax periods ending June 30, 2001, and September 30, 2001 in

the total amount of $252,717.12, as a responsible person of RX Technology, Inc. (“RX Tech”)

who willfully failed to collect, truthfully account for, or pay over the withholding taxes of the

employees of RX Tech.

5. On or about the date of assessment set forth in paragraph 4, a delegate

of the Secretary of the Treasury gave notice of the assessment to and made demand for payment

of the assessed liabilities to Mr. Schulman.

6. Mr. Schulman has failed, neglected, or refused to pay the amounts assessed
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against him in full, and thus Mr. Schulman remains indebted to the United States in the amount

of $252,717.12, less any payments and credits, plus interest and other amounts prescribed by law

continuing to accrue on that balance.

7. On or about February 25, 2005, a delegate of the Secretary of the Treasury made

an assessment against Mr. Gay, pursuant to 26 U.S.C. § 6672, for unpaid trust fund recovery

penalties for the quarterly tax periods ending June 30, 2001, and September 30, 2001 in the total

amount of $252,717.12, as a responsible person of RX Technology, Inc. (“RX Tech”) who

willfully failed to collect, truthfully account for, or pay over the withholding taxes of the

employees of RX Tech.  

8. On or about, the date of assessment set forth in paragraph 7, a delegate

of the Secretary of the Treasury gave notice of the assessment to and made demand for payment

of the assessed liabilities to Mr. Gay.

9. Mr. Gay has failed, neglected, or refused to pay the amounts assessed

against him in full, and thus Mr. Gay remains indebted to the United States in the amount of

$252,717.12, less any payments and credits, plus interest and other amounts prescribed by law

continuing to accrue on that balance.

WHEREFORE, the United States demands judgment in favor of the United States and

against Michael Schulman and Donald Rex Gay in the amount of $252,717.12, less any

payments and credits, plus interest and other amounts prescribed by law continuing to accrue on

that balance; and for its costs, and such other and further relief as the court deems proper.
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Respectfully submitted, 

BENTON J. CAMPBELL
United States Attorney

    /s/ Joseph R. Rodriguez
JOSEPH R. RODRIGUEZ
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 55
Ben Franklin Station
Washington, D.C.  20044
Telephone: (202) 353-1790
joseph.r.rodriquez@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on July 16, 2008, a copy of the foregoing was filed electronically and

served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent by

e-mail to all parties by operation of the Court’s electronic filing system or by mail to anyone

unable to accept electronic filing. Parties may access this filing through the Court’s CM/ECF

System.

/s/ Joseph R. Rodriguez_____
JOSEPH R. RODRIGUEZ
Trial Attorney, Tax Division
U.S. Department of Justice
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